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age could not be ascertained on account of the season of the year. Held, 
the application for an injunction will be continued until the definite 
amount of damages can be ascertained. Coulee Live Stock Co. v. Plwvius 
Development Co. (Wash.), 134 Pac. 684. 

It is settled that a court of equity will not grant an injunction to pre- 
vent the infringement of a naked legal right when no more than nomi- 
nal damage is sustained and the infringement is for a beneficial use. 
Whittesley v. Hartford, etc., Ry. Co., i3 Conn. 481; McCullough v. City of 
Denver, 39 Fed. 307. And when irreparable damage is alleged but proof 
is merely speculative and the approximate damage cannot be ascertained, 
equity will not grant an injunction. (Vintermute v. Tocotna Light Co., 3 
Wash. 727, 29 Pac. 444. This rule is said to be dangerous, on account 
of the liability of the plaintiff to lose his right by prescription. The 
danger, however, may be avoided by the granting of an injunction 
not immediate'ly operative, as in Ulbricht v. Eufaula Water Co., 88 Ala. 
587, 11 Am. St. Rep. 72. In this case no special damage was alleged and 
the suit was brought solely to prevent the loss of the plaintiff's right 
by prescription. A perpetual injunction was granted restraining the 
defendant from ever using water "to the sensible injury or damage of 
the complainant, for any purpose for which he may now or in the 
future have use for said water." Garwood v. N. Y. Cent. Ry. Co., 83 N. 
Y. 400, 38 Am. Rep. 452, supports this doctrine. 

Executors and Administrators — Right of Administrator to Set Aside 
Fraudulent Conveyance Made by Decedent. — An administrator of an in- 
solvent estate instituted proceedings in equity for the benefit of the 
decedent's creditors to have a fraudulent conveyance made by the de- 
cedent set aside. Held, the proceedings are maintainable. Trust Co. v. 
Pugh (Penn.), 88 Atl. 319. 

This decision is based on the ground that an administrator serves 
in a dual capacity; that while he acts as the personal representative of 
the deceased, at the same time he acts as trustee for the latter's cred- 
itors and must protect their interest. 

The decisions involving this point may be divided into three classes: 

First, those cases that are in line with the decision above. Andruss 
v. Moore, 11 Conn. 283; Frost v. Libby, 79 Me. 56, 8 Atl. 147 (dictum); 
Cooley v. Brown, 30 Iowa 470; Everett v. Read, 3 N. H. 55. 

Second, those cases that deny to an administrator the right to set 
aside a fraudulent conveyance made by the decedent. Davis v. Swanson, 
54 Ala. 277, 25 Am. Rep. 678; Eubanks v. Dobbs, 4 Ark. (4 Pike) 173; 
Crosby v. DeGraffenreid, 19 Ga. 290; Crawford v. Lehr, 20 Kan. 509; Moore 
v. Minerva, 17 Tex. 20. These decisions are based upon the principle that 
an administrator stands in the shoes of the decedent, succeeding to his 
rights and burdens; and that since the fraudulent conveyance is binding 
upon the decedent it is binding also upon the administrator. And fur- 
ther since the creditors have ample power to set aside the fraudulent 
conveyance, this duty devolves upon them and not upon the adminis- 
trator. 

Third, those cases wherein the decisions are based upon state statutes 
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empowering the administrator to set aside fraudulent conveyances made 
by the decedent. Field v. Andrada, 106 Cal. 107, 39 Pac. 323. Such 
statutes exist in Indiana, Michigan, New York, Ohio, Tennessee and 
other States. 

The cases denying to the administrator the right to set aside a fraud- 
ulent conveyance made by his decedent follow the decision in the Eng- 
lish case of Hawes v. Leader, Cro. Jac. 270. This case held, soon after 
the enactment of the Statute of 13th Elizabeth, that the administrator 
of a fraudulent transferrer of goods was bound to deliver them to the 
transferee, even though the transferrer had not goods, besides those 
sufficient to pay the creditors intended to be defrauded, thus carrying 
the principle further than any of the cases cited. Many of the courts 
of this country have departed from this view, and it would seem that 
the modern tendency is towards the doctrine laid down in Trust Co. v. 
Pugh, supra. 

Since it is the duty of the administrator to pay the debts of the de- 
ceased he may be said to stand in a quasi trustee relation to such cred- 
itors, and the better rule is to permit him to sequester all the property 
to which the creditors are entitled. 

Insurance— Waiver of Condition of Statutory Form of Policy. — A fire 
insurance policy provided that it should be void if the insured did not 
own in fee simple the land upon which the building stood, unless other- 
wise provided by agreement indorsed on or added to the policy. The 
policy was in the form prescribed by statute. The insured did not own 
the land upon which the subject of insurance stood, in fee simple, but 
the agent of the insurer knew this at the time when the policy was is- 
sued. Held, the policy is void. Oatman v. Fire Relief Ass'n (Ore.), 134 
Pac. 1033. 

The question at issue was the effect of the standard policy law upon 
contemporaneous parol waivers, the court stating that, but for the stat- 
ute prescribing the form of policy, the condition would have been 
waived. 

Contemporaneous parol waivers may be divided into two classes : 
First, where the insurer by parol waives an executory term or con- 
dition subsequent, incorporated in the policy. Irrespective of a standard 
policy law, the better view is that the insured cannot show this kind 
of a parol waiver. Ripley v. Ins. Co., 30 N. Y. 136, 86 Am. Dec. 362. 
Second, the insurer with knowledge of the facts, waives a condition of 
the policy which avoids it at its inception. By the weight of authority 
the insured may show this, in reality a true estoppel, by parol. Skinner 
v. Norman, 165 N. Y. 565, 59 N. E. 309, 80 Am. St. Rep. 776. Born v. Ins. 
Co., 120 Iowa 299, 94 N. W. 849. 

It is correctly held that the standard policy law prohibits a parol 
waiver of the first class in any manner other than that provided for 
in the policy, since the insured is bound to know that the insurer has 
no power to change otherwise the terms of the policy. Parker v. Ins. 
Co., 162 Mass. 479, 39 N. E. 179; Moore v. Ins. Co., 141 N. Y. 219, 36 
N. E. 191 ; Bourgois v. Ins. Co.; 86 Wis. 606, 57 N. W. 347. But where 



